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KENNETH LUDMERER, M.D., Sworn. 

EXAMINATION 

BY MR. HOAG: 

Q. Would you state your name for the 


rmeth m. Ludmerer. 

ujre a medical doctor, correct? 




avf you ever been deposed before? 


many times about? 
e. 

what was involved with chose three 

p—| 

times? ^ .\ 

8 .- J 

A. ^^u^ d you please clarify that 

questionl 



© 

Q. 

Yes. Of the 

three times 

when 

you 

were 

f ^ 

deposed, 

were they all 

on legal cases, : 

some 

kind 


of litigation? 





22 

A. 

Yes, they were. 




23 

Q- 

I guess they 

had to be. 

What 

were the 

24 

cases? 







RSA Court Reporters 


http://legacy.library.ucsf.ed ffl'tidj , awc[ffl![a£l0i<p<sliv.industrydocuments.ucsf.edu/docs/jkhl0001 


51960 5760 


KENNETH LUDMERER, M.D. 


1 

2 




22 

23 

24 


A. The first case was for the retrial of 

the Cipollone case. The second case was for the 
State of Florida Attorney General case. I don't 
remember if it was the State of Florida or the 
state of Mississippi, one of the two. The third 
time was for the State of Washington Attorney 
General case in tobacco. 

that we speak, I do remember a 
fourth ti fognl was deposed in relation to another 
case. 

k 

a? case was that? 

uld not tell you the name of it. 
elated to tobacco. The University 
San Francisco was a defendant in a 
se. I was an expert witness for 
this medical malpractice case. I 
you the name of the case offhand. 
Q. the first tobacco-related case 





the defense 
could no 


you mentioned was the Cipollone case. When were 
you deposed in that case? 

A. To the best of my recollection, late 

March 1990. 

Q. And the Florida Attorney General case? 

A. To the best of my recollection, early 
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April 1997. 


And the State of Washington Attorney 


General case? 



June 3, 1998. 

Who took the deposition on June 3? 
For the plaintiff? 



Yes. 






hours 


l " TH 




n't remember the man's name 


long did that deposition take? 
oximately three and one-half 


took the deposition in the Florida 


ejal case, if you remember? 


not remember the man's name. 


the Cipollone you don't remember 


the name either? 


remember the name from Cipollone, 
was that person's name? 


A. Mark Edell. 

Q. Did you know Mr. Edell before the 

deposition? 

A. No, I did not. 

Q. Why does that one stand out in your 

mind as opposed to the other two? 
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A. 

Q. 

A. 


Longer deposition. 

How long was that one? 

Two days verses the three-and-a-half 


hours for Washington or the one-and-a-half hours 
for the State of Florida. 

Q. You testified about a wider variety of 

things in^the Cipollone case, or was it similar? 

area. May I make a statement? 


the record, please have it 
t I did not testify in the 

I gave a deposition for the 
tjie Cipollone case, which as I 
was dropped or whatever. It 

?' 

lft| I did not testify in the case. It 
was a de iLion for the retrial of th_ 



understa 
never oc 


Cipollone 



f 



22 

23 

24 


Q. And that was in March of 1990? 

A. To the best of my recollection. 

Q. Okay. I've read the Disclosure 

Statement related to your testimony. You read 
your Disclosure Statement, right, the expert 
witness disclosure? 
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1 

2 

3 

4 





8 


Yes. 


A. 

Q. On the third paragraph it. says Dr. 

Ludmerer — how do you pronounce your last name? 
A. Ludmerer. 

Q. It says, "Dr. Ludmerer is expected to 

testify about the state of medical knowledge of 
smoking cigarettes, disease and a possible 
relations!! between cigarette smoke and disease 
States from the early 1900s to 



in the Un| 
1954." 

A ‘ fn 



ays that, correct? 
ect. 


x_» ? _ 5 

Q., plfu^do you agree that's what you're 

going to fy about? 


A. 

would be 



eneral, yes, though I do think it 
accurate to say that my testimony 


begin; i nT 1 93ft . 

Q. faj&rigj the cut off here of 1964, your 

testimony basically stops in 1964? You don't go 
any further than that; is that correct? 

A. That is correct. 

Q. Why is it that it stops in 1964? 

A. My work in this project goes through 

the Surgeon General's report, which, as you 
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know, was January of 1964. That was a stopping 
point because the Surgeon General's report led 
directly to the Congressional legislation 
requiring warnings on cigarette packages. 

So, it seemed an appropriate landmark, 
if you will, an appropriate stopping point. I 
might also point out that in the Cipollone case, 
the plainj^nHhad an expert witness dealing with 
F-jrt who also elected to use January 
iping point. 

jo'T'jas you sit here today in 1998, 

smoking — in your opinion as a 
pr, does cigarette smoking cause 



MR. DODDS: I'll object only 
.s completely outside the scope of 
>r disclosed testimony. We won't 
about issues of causation from a 
medical or scientific viewpoint. He's being 
offered as a medical historian. 

BY MR. HOAG: 

Q. Sir, you can answer. 

A. I do not have an expert opinion on 

causation. That is not my area of expertise. 
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Q. Do you have an opinion on whether or 

not it's been established that there's a link 
between cigarette smoking and disease? 

MR. DODDS: Same objection, 
THE WITNESS: Could you 
please repeat that question? 

BY MR. HOAG: 

Kbij 

Q. ygl^ou have an opinion as to whether 


or not th 




and di 


isea sfe? 



that_issu 



a link between cigarette smoking 


not have an expert opinion on 




you don' 


es that mean you don't knpw? 


n expert in causation? 
medical doctor, does that mean 


whether or not there is a link 


between digarette smoking and disease? 


form. 


MR. DODDS: Object to the 


THE WITNESS: Well, 


certainly as a medical doctor, I am fully aware 
of the claims regarding cigarette smoking and 
its health hazards. I myself accept 
epidemiological evidence as useful in joint 
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relationships of a causal nature. I personally 
am willing to accept that cigarette smoking is a 
major health hazard. 

I would reiterate I'm not an expert in 
this. I'm not a laboratory scientist or 
epidemiologist. I have not investigated these 
issues in k a firsthand sort of way. 

BY MR. HCU 

Ibelieve it's necessary to have 
pledge to have an expert opinion? 
>uld you please rephrase that 

^on't understand the question that 
ted me. 

you said you don't have firsthand 
it do you mean by that, firsthand 


m,not a — regarding causation? 



A. I'm not a laboratory scientist nor am 

I an epidemiologist. I have not been conducting 
original investigations into any aspect of lung 
cancer, particularly causation, or any aspect of 
lung cancer. 

I've not reviewed current literature 

# 
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to be familiar with the current thinking about 
causation in the same way I do my own research 


areas. 





I'm not an expert. I'm a physician. 

I know what common teachings are. I'm not one 
of those who has produced the teachings. I have 
not reviewed original evidence on that subject/ 


and, hen 


ewea o 


not have an expert opinion on 


that part liSjBla r issue 


you review the original evidence 




on all tmDsephings prior to 1964? 




i 


jviewed the world's published 
that subject. 



yar to 1964? 


, beginning in 1930 through January 


1964. 

Q. fBub after 1964, you haven't done that 

at all; vs-^Nat correct? 

A. That is correct. 

Q. As a medical doctor in 1998, you don't 

believe that you have enough personal knowledge 
to render an opinion as to whether or not 
cigarette smoking causes lung cancer? 

MR. DODDS: Let me reiterate 
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my objection to this entire line of questioning 
in the sense and because he's not being offered 
as an expert in this field and the examination 
of him on that subject is really entirely 
outside anything that would be appropriate at 



trial 



So such that, I think we're kind of 


beating apffad horse here. But it's your 




examinati bnTaa d you have t..e time available, but 
I'd apprej^&y^fe it if you'd ask him questions in 
the area bF”“elpertise he's been designated in. 

MR. HOAG: I'll ask him 


er Jr%hink is appropriate. It's going to 




be a was 


because 


You can 


BY MR. HC 


question. 


time to have you repeat it again, 
ot going to change what I ask. 



ou could please answer the 


Your question misstates my position 


and viewpoint. As I said before, as a 
practicing physician, I accept the common 
medical teachings. I teach this to my own 
students. I advise my patients,, friends and 
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family not to smoke. 

I accept the common teachings as a 
practicing physician. That is an opinion as a 
medical physician and as a medical educator. It 
is not an expert opinion on the issue of 
causality from one whose research and 
investigative career is devoted to investigating 



causes ofl 


cancer. 


cancer or any other form of 


ting about the warning label on 


cigarettegrTI has changed over time. Are you 


awar&^of 


it's changed over time, the warning 


1 »® 



know that there have been certain 


m changes o affiflP^t ime with changes becoming more 


specific/ 


strongly worded, but that is the 


© 


extent of Tmy k nowledge. 

Q. . one of the current warning label 

says, "Warning: Cigarette smoking causes lung 
cancer, heart disease and emphysema." 

As a practicing physician, do you 
agree with the current warning label, or do you 
accept that as being accurate? 

MR. DODDS: Same objection 
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1 


1 as before. Plus it's been asked and answered. 

2 BY MR. HOAG: 



Q. You can answer. 

A. As I have already said, I do accept 

the common medical teachings. I do accept that 
point of view in my own medical practice and in 
my own medical teachings and in the advice that 



I give pa| 

practicing 

I 

expert in 



^ beg^ 
rep^ 





Is, friends and family, as a 
|sician, not as an investigator or 
I field of cancer or lung cancer, 
lyou accept that point of view 
1964 after the Surgeon General's 


wal^ublished? 



I personally accept that in 1964? 
After the Surgeon General's 


report wal 


much att 


>lished. 


uTte frankly, I don't think T gave 
Lan to it in 1964. I was pretty 



young at that time. 

Q. Well, based on your research, you will 

agree, won't you, that by 1964 there was a 
22 consensus that cigarette smoking caused lung 


23 cancer? 


I would not agree with the statement 
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as you formulated it. 

Q. At what point do you believe that 

there was a consensus that cigarette smoking 
causes lung cancer? 

A. We're having a little — at least I'm 

having a little trouble with the audio. Could 
you please ask that question again? I would 




like to mi 


correctly 


believe t 





*-l£L 


followin 



Certain X heard the question 


hat point or what year do you 


here was a consensus in the 


ity that cigarette smoking causes 


my understanding that indeed, 
Surgeon General's report of 1964, 


a large nf§oot*dty consensus, if you will, of the 
sclent -1 fl|ccopmuni ty did accept the validity of 


epidemioJ 


il evidence and, hence, the 


relationship between smoking and lung cancer 
particularly in males. 

But it's also an important part of my 
testimony that even at the time, there were 
responsible scientists who disagreed with the 
conclusions of the Surgeon General's report. If 
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1 7 




^ 9 ? 



,11 



1 they disagreed in 1963 or 1964, they're not 

2 going to be persuaded by yet another report and 

3 there was room for responsible, respectable 

4 scientists to disagree, even though, clearly, 
the public controversy died down, 

Q. In your opinion, was there any point 

from 1964 to the present were there was no 
longer a ysfrSlimate controversy as to whether or 
not cigar ^^ ^^smoking causes lung cancer? 

MR. DODD: Objection to the 

form. P 0 ™ 1 ! 

. THE witness: Well, as you 

kn JW l h$^% not studied the controversy 

Sam unable to speak in a specific 
way to the controversy post-1964, 
not done the detailed, systematic 
;icle analysis that I did for the 
1964. 

So, my testimony is really not hoping 
On the other hand, I can also point 
out that those who would disagree with 

22 conclusions from the 1964 report might continue 

23 to disagree with it going forward, that the 

24 world view changed, but individuals who did not 



i 

forward, j 

ifo 

or particj 


because 1^ 


article b! 

assssssssissl 

15 

! 

period 1 9| 




on 1964. 
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accept the new world view may not have accepted 
the conclusions of the Surgeon General's report. 

So, there was room for responsible 
scientists to disagree if you're looking for 
experimental evidence of causality. 


BY MR. HOAG: 


In your opinion, has the tobacco 


industry preiH agreed with the world's view on 



causation^|j|^|o cigarette smoking? 

MR. DODDS: Again, I will 
object. Outside the scope of his expertise and 


assadaamer 


Disclosure Statement. 


#pggif 

no knowlt 



THE WITNESS: I really have 
>f the tobacco industry position on 




different ^^^ ies over time. I'm just not able 
to comment ori\ that. 

BY MR. HcBTgl 

Q. have any knowledge as to 

scientific research the tobacco industry did 
between the years 1930 to 1964? 

A. what type of research? 

Q. Scientific research the tobacco 

industry did or funded itself internally from 
1930 to 1964 related to the issue of smoking and 
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19 



health. 

MR. DODDS: Are we speaking 
strictly of internal research, John? 

MR. HOAG: Right now 1 am. 
MR. DODDS: Okay. 

THE WITNESS: I do not have 
knowledge of internal company research. 





jisrvjp you ever asked anyone to provide 
to you so that you could review 


I haven't. 


y ou know whether or not there is 
nal company research? 
on't have information to that 



)o s you know whether or not the 

my research would have added to 
the scientific knowledge that existed between 
1930 and 1960 concerning the link between 
cigarette smoking and disease? 


22 MR. DODDS: I'll object. 

23 You can answer. It's a hypothetical without 

24 foundation, but if you can answer it, go ahead. 
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THE WITNESS: As I said 



before, I do not have specific information at 
all regarding what research, if any, tobacco 
companies were conducting internally ^n this 


issue. 




I can also say in this hypothetical, 
knowing that the world's greatest medical 





establish 


this, par 


cause m 


powers of 


medical i 





the United States, was making 
arly after 1950, such an important 
ctivities, that the intellectual 
National Institute of Health, the 
utes, the pharmaceutical 


confpaniesiWst cetera, were being brought to bear 


on this i| 


that tobe 



find it highly unlikely ’■o imagine 
company internal research would 


have advanced, the state of knowledge beyond what 



the biomt 


establishment was doing in its 


own vigorous efforts 


BY MR. HOAG: 



Q. Do you know how many scientists the 

tobacco industry had working on this issue 
between 1930 and 1964? 


No, I do not. 
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q. Do you know how much money the tobacco 

industry spent researching the issue between 
1930 and 1964? 


Q. Do you know how much money the tobacco 

companies make in profit each year? 



. NO. 

>4 




of whethe 


health pr 


tobacco i 





those de 


foundatickr™^ 



ou know whether or not the issue 


I not tobacco smoking causes a 
is an important issue to the 


hat point in time? 


tween 1930 and 1964, at any time in 


MR. DODDS: I'll object. No 


BY MR. 


iobt: 

Hclffr 



can answer. 


A. I'm aware after 1950 that the tobacco 

industry was concerned with the issue of smoking 
and its medical effects. To my knowledge, I'm 
unaware of any activity of the tobacco industry 
before 1950, before that point. 

On the other hand, there were very few 
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22 



medical scientists anywhere that were concerned 
about that issue during the period that I've 
examined the interest of the tobacco industry, 
and the issues parallel that of the biomedical 
investigators. 

Q. Let me make sure I understand. You 

have not reviewed even one single piece of 
internal sagas^rch the tobacco industry did at 


any time; F±<p-l:hat correct? 

is correct. As I mentioned 
earch has been in the published 
:L|;erature in the biological and 
nals. 

your opinion that no matter how 
spent or no matter how many 
tobacco industry had that was 
related to the health effects of 
tobacco you do not believe it's even 

possible that even one of those scientists could 
have come up with any information that would 
have been even slightly likely to advance 
medical science on that issue; is that correct? 

MR. DODDS: I'll object to 

the form. 
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THE WITNESS: Your 


2 statement, as you phrased it, does not 

3 accurately represent my views on that. 

4 BY MR. HOAG: 


Q. So, then you do believe that it's 

possible that scientists who were funded by the 


tobacco industry who did internal research could 




have done 


had it 





rch that would have been valuable 
closed to the medical community 


and publi 


s form, , It 


not^HPLev 



rect? 



MR. DODDS: Objection to the 
for speculation, no foundation. 


BY MR. HO 







question? 


at correct? 


d you please repeat that 



MR. HOAG: Could the court 


© reporter read it back, please? 

(The record was read by the 
|2^reporter as requested. ) 

22 THE WITNESS: Anything is 

23 possible. Number one, as I said before, I have 

24 not investigated internal research of any sort 
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24 





done by the tobacco companies. And I made 
additional point that the powerful medical 
establishment of the western world was working 
on this issue, and this was an establishment 
that was focused on biomedical research in a way 
that no one else could do. 

BY MR. HOAG: 

Q. piofou have any intention of reviewing 

the interligfresearch of the tobacco industry 


during th 
A. 

Pat^S? i 



iod of time from 1930 to 1964? 
his moment in time, I do not. 
you ever read the Cigarette 




Q. 


A. I have not. 

Q. you reviewed any of the Brown and 

Williamscmct&cuments, which are available on the 
Internet ^^^ 

Q. Have you reviewed any of the documents 

from the Minnesota Attorney General case on the 
Internet? 


22 

A. 

No. 


23 

Q- 

Have you reviewed any 

of the documents 

24 

available 

on the Internet from 

Philip Morris 
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that's in place there as a result of the 
Minnesota litigation? 


Q. Did you know there were tens of 

thousands of documents placed by each major 
tobacco company on the Internet within the past 
few months as a result of an agreement reached 





in the Mi 


of docume 


precisel 



ta Attorney General litigation? 
aware that there is a large number 


n the Internet. I do not know 


sequence of events that led to 




their ^beings on the Internet. 


253 

ptpMl 


Q m pBw8«8^ 


reviewm 


available 


industry 


an exper 


smoking 






d you have no interest whatsoever in 
vl of the scientific studies that are 


you that were done by the tobacco 
|ig the time that you are listed as 
ut the research that's been done on 

I 

palth; is that correct? 

MR. DODDS: Objection. 

THE WITNESS: Could you 


re-ask the question, again? 


back for me? 


MR. HOAG: Could you read it 


(The record was read by the 
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reporter as requested.) 


lack of foundation 


MR. DODDS: Also I object to 


THE WITNESS: In response to 





your question, I would say that, as I said 
before, at this time I have no intention of 
reviewing internal company documents. My 



assignmen 


^ examine t 

$ 

the publi 


f was not n 






this time 


company d 


BY MR. 



a different assignment, to 


of medical knowledge through 


iomedical literature. 


is the assignment that I did. It 
ry or pertinent to review 


pany documents at that time, and at 


|ve no intention of reviewing 
!hts in the future. 



vsr.—\ 

^Arp ' 


tobacco i 



you aware that in the 1950s the 

j 

[ry hired researchers and paid them 




to do research that was published which 
questioned the link between cigarette smoking 


sand health? 


of foundation. 


MR. DODDS: Objection. Lack 


THE WITNESS: I am aware in 
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the 1950s that the tobacco industry began 
funding research relating to the health effects 
of cigarettes. That is why I answered earlier 
that after 1950 the tobacco industry was clearly 
showing an interest in this issue. 

To my knowledge, the tobacco industry 
supported the research itself. These were 

i 

highly etfeWra and professional investigators 
whose ’'-espaf'dl was sometimes funded by tobacco 

was the researchers themselves 
s and their work that was being 



f UI ^^d. 

tobacco 
opinions. 



m ; unaware of any evidence that the 
ry in any way influenced their 


BY MR. 

Q. 

that is 

review of the documents that are in existence; 
isn't that correct? 

A. That is incorrect. 

Q. Well, you have not made any systematic 

review of the internal tobacco documents that 
are in existence; is that correct? 



, the reason you're unaware of 
e you haven't made any systematic 
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A. As I said before, I have not reviewed 

systematically. In fact, I have not reviewed at 
all internal company documents. On the other 
hand, I have reviewed the scientific 1 lterature 
on this subject, and I do know that many of the 
studies that were funded by tobacco money came 


up with conclusions that were injurious to the 


tobacco i 




investiga 


11 also fund 



42 



ddition, I know that many of the 
who received tobacco money were 
r the same studies by other 


age nci es suehjas the National Institutes of 


orJl%erican Cancer Society, and these 


were very ^^h| .cal. prominent, respectable 
indi viduaLpJi^ 


anyone's 



|I am unaware of any evidence that 
s on either side of the controversy 
ed by tobacco money. 


were inf tumae d by tobacco money. 

Q. Do you know whether or not the 

researchers who were funded by the tobacco 
industry in the 1950s were required to place 

22 some kind of a disclaimer on their public 

23 research saying they were funded at least in 

24 part by the tobacco industry? 
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1 

2 

3 

4 






22 


23 

24 


A. I am not certain I understand that 

question. Could you please ask again? 

MR. HOAG: Could the court 
reporter read back the question, please? 

(The record was read by the 
reporter as requested.) 


the form | 







MR. DODDS: I'll object to 
at question. 

THE WITNESS: I do know that 
y published papers from this era, 
ng this era of 1950s and early 
nowledged funding in part from the 
tobacco i#S|ustry in the paper itself. 

■V. fvWWYNVW: H A J * fc ^ 

.so am aware that this was common 
xe scientific community for an 
|to acknowledge funding support from 
I also am aware that many 
|pers that acknowledged support from 
the tobacco industry received support from the 
National Institutes of Health or American Heart 
Association or the American Cancer Society or 
other similar groups for the same project. 

I do not know specifically what terms, 
if any, there were for investigators receiving 
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1 tobacco industry funds for their research in 

2 terms of disclaimers. 

3 BY MR. HOAG: 


Q. You don't know whether or not there 

have ever been occasions where individuals who 
were funded by the tobacco industry did not 
disclose in the published research that they 



received 


rn tn< 



correct? 



U Q- 




from the tobacco industry, 


ot disclose? 


ot disclose. 


s correct. I don't have 


tiJffieither way on that. I do know that 



a number 


udies at this time that came up 


with conc fepma ns that were contrary to the 


tobacco hypothesis were funded in part by 
tobacco c ompan y money. 

^so know a number of studies came 
out with conclusions that supported the 
cigarette hypothesis were funded at least in 
part by tobacco company research funds because 


22 this was stated on the papers. 

23 I have no information at all at this 

24 time that would be pertinent to the issue of 
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whether an investigator did not reveal funding 
sources from the tobacco industry or from any 
other funding organization for that matter. 

Q. That would require you to review 

tobacco industry internal documents, and you 
haven't done that, right? 


A. 

Q- 

A. 

would be 

Q- 

tha t w as 

fN 

ha'vliPio r ; 






To answer that question — 
on me? 

nswer that question, you mean it 
red to review? 

t. In order to know how often 
ej that they did not disclose, you'd 
internal company documents, and 
you haven pne that, right? 

A. iewing internal company documents 

may provilde^nformation like that. It may not. 
Sometimesfflnllsults in historical research, like 
any othe^^^^arch, that's not the only way to 
get to that question. 

If a historian wanted information on 
that point, another way to go about seeking that 
information might be to review the papers of the 
scientists themselves, and I'm speaking in a 
hypothetical, but it is possible that 
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22 

23 

24 


KENNETH LUDMERER, M.D. 


• 32 


information on that point might be in the papers 
or correspondence or records of individual 
scientists rather than in the company records. 

In either case, I have not reviewed 
these types of personal records, either of the 
scientists themselves or of the company. 


tobacco i 


Are you aware of whether or not the 


ry in the 1950s funded contract 



research |h^-t^ was under the control of the 
tobacco i ndu stry attorneys? 


^Wrafve no information on that point. 
|Qou know whether or not the tobacco 
^%r funded contracts and research 


Itorneys that was published in the 


've said a number of times already 


indS^lry 


approved 
public do 



in this dlpWrition, I've not reviewed internal 


company d 



nts. I don't have any information 


on the operations of the company and how 
projects were selected and who did the selection 
and what requirements they were and what papers 
were signed and what i's were dotted and t's 
were crossed. 

I don't have any information on this 
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point, and it was not pertinent to the project 
that I did investigate; that is, the published 
scientific literature and state of knowledge. 

Q. You will admit, at least since 1964, 

the tobacco industry has funded research and had 
a public relations effort to create a false 
impression that there actually is a controversy 
as to whe^^Nor not cigarette smoking causes 
lorrect? 

MR. DODDS: Objection to 
the scope of his testimony and 


THE WITNESS: That is 
have no information at all on 
't investigated it. I am unable 
question on the basis of just not 
into it and just not knowing. 


any disea 



Q. Have you ever read the Frank statement 

of the tobacco industry? 

A. Yes. 

If I may also interject, we've been 

sitting here for a little over an hour. I 
wouldn't mind taking a quick stretch. Perhaps 
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1 after this question we could do so, but I would 

2 appreciate the opportunity to stretch for a 

3 couple of minutes. 

4 Q. Right now is fine. 


Let's do it now. 


BY MR. HOAG: 


pa¬ 



ll A. 


(A short recess was taken.) 


Q. ^^ ast question was as to the Frank 

Statementyou sai <3 you were familiar with 
it. When .gdi cfeivou become aware of it? 

A. TTOn't remember precisely. It would 

hav^^een^^^time when I began this project. 

Q. p^iat project are you referring to? 

# pigif 


have^b 

« ss 


the scien 
W lung canc! 



from 193 


project? 



ystematic study of the state of 
understanding of the causes of 
d the health hazards of cigarettes 



A. 

£HL( Q- 


22 project' 


1964. 


oximately when did you begin that 


September 1988. 

And how did you come to begin that 


I was contacted by attorneys from 


24 Arnold and Porter, if I recall 
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Q. Did they represent any tobacco company 

or companies? 

A. They did. I cannot — 

Q. What company or companies did they 

represent? 


Q. 

A. 

Q- 

A. 

A. 



A. I couldn't tell you for sure. I 

believe i£ was Philip Morris, but I'm not 
positive 

v 

P** 

To] contacted you, if you can recall? 
ray Garnick. 

!ur|:ay Garnick? 
rect. 

;hat an attorney? 
it is. 

you know that person prior to the 




time he Contacted you? 

i Jr 


A. 


UNO. 


Q. You come to find out at any point 

how it is you came to be contacted by Murray 
Garnick? 


A. I can relate to you what he told me. 
I have no firsthand knowledge. I do know and 
remember what he told me. 

Q. What did he tell you? 
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1 

2 

3 

4 





MR. DODDS: I'll object. 

THE WITNESS: Concerning how 

he contacted me? 

BY MR. HOAG: 

Q. Yes. 

A. He called me in August 1988 to tell me 

that his firm represented one or several or all 
of the companies. I quite honestly 

you who Arnold and Porter was 
t that time. 

aid that they were interested in 
msultant an individual with 


could not 
represent 




havl 


as 



imE^^abl^^redentials both in the history of 
medicine n medicine to conduct a study for 

them deal^^^H/ith the knowledge of cigarette 
smoking alftt5'™fcfcs health hazards and the causes of 
lung can qer7\ 

tegjgyinformed me that he called the 
secretary-treasurer of the American Association 
for the History of Medicine to seek 
recommendations of an individual with both the 
historical and medical credentials that they 
were seeking, and that this officer of the 
Association gave him my name, and that's how he 
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came to call me, 


Do you know whether he gave him other 


names or just yours? 



I have no information on that. 


After you were approached about doing 



this, what did you say? 



r 9«5 


I'm sorry. What did? 


did you say and/or do? 
did I say? 







about.th 


, first I wanted to know a bit 
re of the project that he had in 


mi i ff and^^ asked him about that. 

m fmm, 


you? 



the nature of project explained to 


it was. 


Q. you were satisfied? 

A. not sure I understand you 

regarding satisfied. 

Q. Was there anything about the nature of 

the project that troubled you in any way? 


Q. Did he or any other attorney provide 

you with access to all of the tobacco industry 
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feism 

^ 9 ? 



internal documents at any point? 

A. If we could backtrack, the nature of 

the project was to investigate the state of 
knowledge through the published medical and 
scientific literature. Internal company 
documents had no bearing on that question. 

.He did not offer internal company 
documentsjj^^Hdid not ask and I did not see the 

cast-* ‘NSj 

need for y|f'ejnal company documents. What I did 
ask for, g^kjprhaps what I did say, stipulate, 
as a requirement was that in conducting this 


research, 


I would approach it with the same 


thoroughness, comprehensiveness, integrity, et 


cetera, t 


this was 



do in all my scholarly work, and 
an independent project, that I 


would det ^^^^ e how the study should be 
conducted ['tha t i would assume complete and 


total res^gy^jbility for the study, for the 


results. 


He said that that was not only 


|agreeable to him, but precisely what he wanted. 
And then I said, "Fine. I would be happy to 
undertake this for you.” 

Q. Now, do you think you'd, be sitting 
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1 here today doing this deposition if your 

2 conclusion would have been that the consensus 

3 was established in 1963 that cigarette smoking 


caused disease? 



MR. DODDS: I'll object. 


Calls for speculation, irrelevant, 
argumentative, a waste of time. 


by MR. HO 


= 9^ i 



conclusion 


isking if that was your 
t do you think? 


VI A. 



e no idea. 


uch are you paid per hour to do 


thic_±3|se 


permit h: 





MR. DODDS: I'm going to 


pestify about his compensation in 


connection^wTEfa this case and object under 
Florida ru les”a s to compensation in connection 
with otherb«ite8s0s. 


You can ask him about the total number 
^ of hours he spent over the years, the proportion 
jQ* f work he's done for plaintiffs versus 

22 defendants, but not compensation related to all 

23 work at all times. 

24 BY MR. HOAG: 
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How much did you charge per hour to do 


this research? 


MR. DODDS: Same objection. 


You're asking him a question not permitted under 



Florida rules. 


MR. HOAG: Are you 



instructing him not to answer? 





instruct 


make a mo 


later tim 


BY Wr? HO 




f MR. DODDS: I'm not going to 

|ot to answer, but if I have to 

I 

land argue this to the Judge at a 
^strike his testimony, I will seek 



this rese 



much did you make per hour to do 


you referring to the project that 


resulted [from my conversation with Murray 


Garnick 



ed to my current views? 


My fee was $200 per hour. 

Have your fees changed at all through 


expert research or work? 


Yes. 


What are your fees now? 
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A. 1998 they are $300 per hour compared 

with the $200 per hour that I was charging in 
1988 when Mr. Garnick contacted me. 

Q. Now, that research you did, that's the 

basis for your opinions today, isn't it? 

A. Correct. 


wouldn't 


doing thi 




doing bhi 


thiscmd 


object ag 


to ask ab 


If you hadn't done that research, you 


a basis to be sitting here today 
osition, correct? 


is very correct. 

mi 

^how many hours have you spent 


earch to prepare yourself to do 


er depositions? 


MR. DODDS: I'm going to 
n the basis that you're permitted 
according to the Florida rules. 




the scope[o!c employment and the pending case and 


the compel 


Jon for such service, his general 


litigation experience including the percentage 
of work performed for plaintiffs and defendants, 
the identity of other cases which the expert has 
testified by deposition or trial, approximation 
of the portion of the expert's involvement as an 
expert witness, which may be based on the number 
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of hours, percentage of hours percentage of 
earned income derived from serving as an expert 


witness. 


However, the expert shall not be 


required to disclose his or her earnings as an 
expert witness or income derived from other 





services. 


w already m 


had he no 


related, 




MR. HOAG: Okay. I've 
y record that this is all he did, 
e the research. So, it's directly 
ou can argue it to the Judge. Are 
g him not to answer? 


m 


instructi 


of this 


we have 


Q , 


MR. DODDS: I'm not 



m not to answer any questions as 
I'm just reading the rules, and 
>ur record. And if you persist in 


asking gulestTpns not permitted by the Rules of 


Civil Pr< 


re in the State of Florida, we will 


make our motion at the appropriate time. 


MR. HOAG: Okay. I don't 
agree with your interpretation of the rules. 


BY MR. HOAG: 


Q. So, how many total hours have you 

spent working on this research that allows you 
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1 

2 

3 

4 





© 


22 

23 

24 


to voice an expert opinion? 

A. That project, which, as I mentioned to 

you, was conducted in 1988 and 1989, took 
approximately 1,000 hours. 

Q. And the testimony that you've provided 

in all three of the tobacco-related cases, that 
testimony.has been based on that research; is 
that corr^^^ 

r -n 

is correct. 

I said three. It's actually four 
ie Engle case, correct? 

ect. Engle would make four. 
iWj| other than the 1,000 hours you 
is study, how many additional 
have you spent in doing 
additional preparation for your testimony in 
Engle? 

A. h msk&k a bit difficult for me to know 

precisely what the number of those hours have 
been, because there have been a number of delays 
in the case since I was initially contacted. I 
would say a couple of hundred hours to review 
materials for this case done in staccato 
fashion, if you will. I've had to redo some of 
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1 my work. 


Originally I was expecting to testify 



in the Engle trial last fall, so I did some 
preparation at that time for that. As /cu know, 
that was postponed. I was then advised that I 
would be deposed for the Engle case in the 
second half of January or February, so I 


JQ 


reviewed 


9 m today, an 


depositio 


hours.-thr 






for the E 


subjects 


years ago 



fhat. That got delayed until 
le had to review again for today's 


he order of a couple of hundred 
ut all of that. 


at did you have to review to prepare 


case? 


eded to refresh my memory and 
I investigated eight, nine, 10 
reread some important articles. I 
have to excuse me — what do you 


^ afrt read — have to excuse me — what do you 

call the statement that puts an expert's views? 
You have it in front of you, a Disclosure 
ft Statement. I studied the Disclosure Statement, 

22 articles that were pertinent to the opinions in 

23 the Disclosure Statement. 

24 I reviewed my testimony from previous 
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45 


1 

2 

3 

4 



depositions and my one trial appearance both to 
refresh myself with the subject matter and as 
well as to make certain that I could be as 
-'onsistent as humanly possible so that my 
testimony for this case would be as accurate as 
humanly possible. Things of this sort. 

Q. ^What was the trial that you testified 

in? 

fe]Cutler trial in Boston, 
was that case about? 
in only say of it, it was a case 
.f of an individual smoker, and X 
is,a witness in that case. That was 
>nly trial appearance, 
year was that? 

, to the best of my recollection, 
my recollection, it was February 



A 

Q. 

What was the allegation made 

by the 


plaintiff in that case? 


STL., 

A. 

I don't have any idea. 


22 

Q* 

But during that trial, your 

testimony 

23 

focused 

on your research of the published public 

24 

domain 

articles related to smoking and 

health 
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46 



between 1930 and 1964; is that correct? 

A. That is correct. My testimony for the 

one trial appearance and now my fourth 
deposition on tobacco has all pertained to the 
same specific area, the state of knowledge in 
the medical and scientific community from the 
published literature from the period 1930 to 
1964. 

pgstj of these have dealt with that 
specific aas.ea£ and each of these arose from my 



original Trfvestigation done at investigation or 
af ter. with Murray Garnick in August 


were any of the documents that 
n what you term systematic 
any of those documents provided 
representatives of the tobacco 
ding attorneys? 

Not to my recollection. As I said 
before, one of the ground rules that I laid out 
at the beginning was that this would be my 
research, and I was the one to decide what 
needed to be examined or what didn't need to be 
examined, how to go about doing it. 
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The articles that were investigated at 
that time were all articles that I thought were 
important to look at. 

Q. Did you prepare any written report 

about your analysis? 



So, even up to this date, you haven't 


prepared 


i^riri 


tten report concerning your 


analysis; fiTjIhat correct? 


is correct. 



analysis? 



addition 




ofou have any plans to publish your 


May I make an amendment or an 


answer? 


r^s deals with your question about 



articles being supplied. 


A. When I did the research, I generated 

my own bibliography, and it's my understanding 
that those have been sent to you. The project 
involved a review of the world's literature. 
Almost the entire literature at that time was in 
English, but there were occasional articles that 
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4f 

were published in French or other languages, and 
Mr. Garnick had access to a translation 
service. 

So, on those instances where articles 
by their titles seemed important to me to read 
from Spain or France or wherever they might be, 

I would periodically give Mr. Garnick a list of 
those art|^fllnl and request that they be 
translatedTntfo English. 

in that sense, he sent me the 
English tflmHations of articles I had 


English t 

V ^ r OMOa TO itfl 

been aske 
informatij 
unpublistl 


TjR 


^^h^pothetical question. If you had 
been aske asUfco^ compare the published scientific 
informatsmoking and health to the 
unpublishted^friternal scientific research of the 
tobacco i ndust ry from 1930 to 1964, would you 
have don ^fcjt^ t? 

Would you have been willing to do 



that? 


j 

A. 

Would I have been willing to compare 

22 

it? 


23 

Q. 

Yes. 

24 

A. 

I possibly would have depending on 
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time. It was a very large job to do the 
published literature. It took a personal toll 
to be able to do the project from the published 



literature in a thorough and comprehensive way 
without sacrificing my ongoing professional and 
personal responsibilities. 

*To take on a huge internal literature 
would hav<^SSln quite a large project. I don't 
know if I LwSuM have had the time. I don't know 
if I woul<^«ij#e been able to do that or not. I 


j was will ingcg take on a project at that time. 








jn't know if I would have been able 


B e oftwo 


looking a 
industry 



projects, especially since 
ernal documents of such a large 


be such an extensive and time 


consuming process. 


not. 


I don't know if I would have or 


It would have taken you longer to 



review the internal documents than to review all 
the other documents; is that correct? 


22 A. 


I don't know. I don't know how much, 


23 if any, work there was of a scientific sort on 

24 this subject internally. There are quite a few 
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internal documents. It's not clear to me if 
your question is referring to all internal 
company documents or an internal company 
document of a particular issue. 

Certainly, to look at all company 
documents would be an even more monmouth 


undertakii 


I don't know how extensive the 


documents WFeHn terms of company sponsored 


research. 


'even if that is relatively modest 


in size, |t wquld have been another project. 


Takias oni 


[first project was time consuming 


, anal I,had limited time and other 


personal, 



essional responsibilities, 
ou know whether or not any tobacco 


industry scientists asked for permission to 


publish sg^yxtific papers and have been denied 
permissiojjw^ the tobacco industry employer? 

A. I have no information to that 


question. 


Does it make any difference to you? 


form. 


MR. DODDS: Object to the 


THE WITNESS: I'm not 
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certain that I understand the question that 
you're asking. 

BY MR. HOAG: 


Q. Well, does it make any difference to 

you as far as your systematic analysis of the 
published research from 1930 to 1964 is 
concerned? 



of tobacc 
publish o 
opportuni 




ther words, if there were a number 
ustry scientists who wanted to 
al research and were denied the 
publish it, could it have viewed 


the resul EsTof your study of your systematic 
is?«> 

" 1 MR. DODDS: I'm going to 


object to 



(a) on the basis that it's 


speculati|ve7~4iypothetical. Secondly as to form. 


and thir 
BY MR. H 


f 


foundation. 




Q. You can answer it. 

A. First of all, as you stated, this is a 

hypothetical. Secondly, the second part of my 
answer is: As I've said before, I have no 
information at all concerning company behavior, 
company policies, et cetera. 
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And thirdly, since my assignment dealt 
with the published scientific literature, by 
definition, something that was unpublished, 
whether the work of — in the hypothetical 
scenario, whether the work of a scientist with 
the tobacco company or equally an investigator 



at a medical school, who, for whatever reason, 


chose not! 


Sublish results — and there are 



many legiLiffetie reasons that scientists don't 



publish r 


affacted 



You've re, 


B ither case, it would not have 
oject because I was dealing with 


blisTmfed,scientific literature. 



back to the Frank Statement. 


e Frank Statement during the 


course oryotJr assignment with the tobacco 


industry ,r~cc^ect? 

A. k?Ahave seen the Frank Statement. I 

don't have a copy in front of me as we speak. I 
have seen the Frank Statement. 

Q. What do you know about the Frank 


Statement? 


A. To answer your question accurately, 

could you please be a little bit more specific? 
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Are you familiar with the contents of 


the Frank Statement? 


3 A. 


I have read the Frank statement. I'm 



acquainted with the contents. As I said, I 
don't have a copy of it in front of me. I have 
read the Frank Statement. 


industry 
was of pa 


jjl object to 
Belittle po 



Now, in that statement, the tobacco 


the health of the American public 
nt importance to them, correct? 

MR. DODDS: I'm going to 
asking him taking out specific 
s, which may or may not be 




Ite,feather in terms of your quoting them 


or the co, 
think it'. 



in which you're taking them. I 
y fair to the witness to put the 


document orTTront of him. 


BY MR. HOAG: 


;hat correct? 



The statement that you read? 

The question that I asked you. 

Could you please re-ask the question? 


MR. HOAG: Could you read 


23 the question for me? 


(The record was read by the 
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reporter as requested.) 

THE WITNESS: My 

recollection is that the statement contained 
words to that effect. Without the statement in 
front of me, I don't know that those were 
precisely the words, but it sounds familiar. As 
I've saidkalready, I don't have the statement in 


? 8 ^ 




front of ( 

Would tha| 
this is ii 
BY M HOk 


ut it sounds familiar, 
you reading from the statement? 
the term that you represent that 
statement? 


13 

ey 


Qfejj , all I can represent to you is 
that's mytpp^istion about the Frank Statement. 

If your r ja^f^y- ection is different about what it 

says, your recollection is different. 

(SMS!# 

A. You reading? 

MR. DODDS: Wait for the 


THE WITNESS: Are you 



question. 

f , 



reading? 

22 


23 

question pending. 

24 

BY MR. HOAG: 


MR. DODDS: There's no 


RSA Court Reporters 


http://legacy.library.ucsf.ed i£'tid/ae«^ffl![a£l0i<p'div.industrydocuments.ucsf.edu/docs/jkhl0001 


51960 5810 


KENNETH LUDMERER, M.D. 


55 



Q. Do you know in how many states the 

Frank Statement was published in? 

a. No. 

Q. Do you know why the tobacco industry 

decided to publish the Frank Statement? 

MR. DODDS: Objection. No 


foundation 
BY MR. HO^ 

Q. ^^^]asking ^ our °P inion why. That's 

In is. Do you know why the tobacco 
industry < |ed to publish the Frank Statement? 

MR. DODDS: Same objection. 


Q. ijpMifOd know? 

A. jg$$P|nowledge of that is through the 

tobacco c Jamies' own explanations in the Frank 
StatementLljhave no further information on 
that beyoBsfesathat the tobacco company says in the 
Frank Statement. 

Q. Have you ever heard of the Tobacco 



Institute? 

A. Yes. 

Q. What is the Tobacco Institute, if you 

know? 
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A. I don't have a great deal of knowledge 

or understanding of it. I'm interpreting 
Tobacco Institute to TIRC, Tobacco Institute and 
Research Counsel. 

Is that the same organization? If 
it's not the same organization, then I'm not 
certain. I can only say there are some 
industry-«y0^§^organizations. 


couldn't 
specific 


rWl 's the extent of my knowledge. I 


you who belonged and what their 


ses were. 


JWpt you refer to as TIRC, the Tobacco 



ry J^iteearch — 


any reseai 


within t 




| seen reference to TIRC. 

rou know whether or not they funded 


on't know precisely who or how 


acco industry research was 


funded. I do know that some medical research, 
all of it reputable that I have seen, was funded 
in part with the assistance of tobacco funds. 

I don't know if this came from 
individual companies or an industry-wide 
organization that was funded by each of the 
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1 companies. If there was an industry-wide 

2 foundation, I don't know its precise name. 

3 I just know that the tobacco industry 

4 did fund a considerable amount of what we would 


call external research, outside the company, 
providing research grants to investigators in 
different .disciplines at a host of medical 



schools a 


ulf! or 



I projects 





earch institutes and so forth. 


el you ever heard of special 


by the tobacco industry? 


you ever heard of the Council for 


Tobacco Resllarch? 




could not 


organiza 



is a name that I have heard. I 


you the difference in purpose or 
: funding between that and the 


Tobacco IrjsETf,ute. My knowledge essentially is 


I've heard 


name. 


Have you ever reviewed or read any 


In 


tobacco industry press releases? 

IA. Outside of the Frank Statement, which 


22 I believe you said was from the Tobacco 

23 Institute, are you referring to things beyond 

24 the Frank Statement? 
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Q. Yes. 

A. Beyond the Frank Statement, no, I have 

not. The only Institute or industry-wide 
release that I have seen is the Frank Statement, 
or at least I should say, that I recall having 
seen as we talk today. 





your expe 
that you 
opinions 
plaintiff 



Part of your Disclosure Statement, 


tness Disclosure Statement, says 


be asked to comment on the 


asis that was expressed by 
tnesses related to the evolution 




of medical knowledge of smoking and health, 


# 

opinions 




e you familiar with any of the 


aintiffs' witnesses in Engle? 


at this time. 


you reviewed any of the opinions 


HXl of plaint jTffTs witnesses in Engle? 


I have not. I don't know even know 


the identity of the plaintiffs' witnesses at 


this time. 

Q. That was my next question. 

Let's take a five-minute break. I'll 
probably be finished. I may be finished now. I 
may have a couple more questions. 
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1 A. 


Okay, 


(A short recess was taken.) 
MR. HOAG: Okay. I don't 



have any other questions. 


MR. DODDS: John, I have one 


Lu 


or two. 


BY MR. DODDS: 


9 W Hoag aske 






.udmerer, at that time that Mr. 
about the opinions that you might 
ing testimony by any other 


express c 


witnesses[Tnchis case, did you know that Dr. 


Q - 

by Dr. Wh 




an was an expert in this case? 
I did not. 



you reviewed or seen any opinions 
in this case? 


A. 

© Q* 


hmggp 

ryes', 

: pdm£ 


his case? 


Have you seen or reviewed any opinions 


expressed by Dr. Whelan in other cases? 


g Xj A. 

22 Q. 


Yes, I have. 

If Dr. Whelan expressed the same views 


23 in this case as she has in other cases, would 

24 you have views to share regarding those 
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1 opinions? 

2 A. Yes. 

3 Q. And your testimony on such occasion 

4 would be similar to what you would expect to 
gtogl give regarding her testimony in those other 
M cases? 

Zri A. .Yes. 

8 s ? MR. DODDS: That's all I 

Km «*** 

9Jp have. [Tirj 
fa BY MR. 

^ Q. is your opinion concerning Dr. 

^ El iz^h eth^^^en' s statement that you're 

5* fai^Har fth? 


Q. fJWKat is your opinion concerning Dr. 

El iaab eth kwfc^ en's statement that you're 

MR. DODDS: I'll object to 
the form jjg|0x| iat question, but you can answer. 

3 THE WITNESS: I have seen an 

that she did for the Tompkins 



case. 



Q 

BY MR. 

HOAG: 



Q- 

Which case? I'm 

sorry. 

Q, 

A. 

Tompkins case. 


22 

Q. 

And what in that 

expert report did you 

23 

agree 

or disagree with? 


24 


MR. DODDS: Objection to the 


RSA Court Reporters 


http://legacy.library.ucsf.edQtti(i/ , (awcl[Qtj!iEQ<W|Dydfv.industrydocuments.ucsf.edu/docs/jkhl0001 


51960 5816 


KENNETH LUDMERER, M.D. 


1 


1 form. You can answer 


THE WITNESS: I don't 

remember precisely. It's been a while ago since 
I saw that report. I do not have that report in 
front of me now. I do remember that the report 
was more far-ranging in scope than my 




testimony. 




stimony, as you know, deals with 


the state fo’^kpowledge in the scientific and 


medical c 


1 1964, and 



.ties from 1930 to January of 
s it. I do remember that her 
other topics that I have not been 


at aTr imre^ved with. 

# mmi Lgjgyw 


interpret 
pre-1964, 



insofar as she did have 


s of events in that report 


rid not think that her 


interpret^ETog was accurate. 


BY MR. HOI 


Q 

sms' 

CL 


What specific event did she discuss 


and interpret that you disagreed with? 
A. Again, I am speaking from 


22 recollection, not having reviewed that recently 

23 and not having it in front of me now, but I do 

24 remember that the general thrust of her report 
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1 



was that the knowledge that cigarette smoking 
causes lung cancer was — that knowledge in the 
scientific community and consensus in the 
scientific community that smoking caused lung 
cancer existed much earlier than it, in fact, 



did exist. 



My Disclosure Statement, as you know. 




indicates s 


over this 


1964. Her 


pretty wrd 

j 

^ disagrees 



it's my view that the controversy 
continued through January of 
re indicated that things were 
up significant?y before then, and 


that view. 


comments about her report, I do 


to understand and reflect, the 
her report that is not in front 


I don't want to mischaracterize 


it in any jway.. But to the best of my 




want the r 
recollect! 


of me nowJ 




recollectii 



hat's, I think, the most accurate 


& , 


answer that I can give you at this time. 

Q. Well, aside from the fact that Dr. 


helan disagrees with your opinions that it was 


not a controversy up until 1964, that general 
opinion, are there any specific details that you 
disagree with that Elizabeth Whelan stated in 
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her report that you're familiar with? 

A. Well, I would say again that I 

strongly disagree with her interpretation of 
events, but without the report in front of me, 
I'm not able to specifically look at point by 
point types of items. 

Q. Can you provide one example of an 

event or iteftfrrpretation you disagree with where 
'you disagr ^§Twl th Elizabeth Whelan's 



interprets 


I can. 


is that? 



a one-side 


articles s 



, .at least in that report, presents 


w of events, picking and choosing 
ively that support a preformed 


opinion. But Taaving studied the period article 


by article! 

i 

totality o 



a 34 year period, looking at the 
world's literature, I was 


impressed by the absence of many important 
articles and studies and investigators from her 


eport when those articles contain contrary 


views to her interpretation. 

Q. What researchers did Elizabeth Whelan 

leave out that you consider to be.important? 
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A. I would have to see the report. Right 

now I don't have it in front of me. It's not 
been recently that I have read it, and I believe 
that it's very important that my answers to you 
be accurate. 

I would really need to see the 
document to answer that question. 



requested 
planned t< 


that is n 



MR. HOAG: I know we 


information that he relied on or 
tify about. This is a document 
our litigation that may base an 
itness in our litigation that I 


donHTriavdWn front of me, that I've never been 


provided. 


answer qui 



the extent that he's unable to 

I 

jns about this, I move to strike 


his testimony,about Elizabeth Whelan during the 


trial. Si 


guess this is something we're 


going to have to deal with at that time. 

MR. DODDS: I point out that 
this was a report that I had not seen, was not 
provided to us prior to Dr. Whelan's testimony 
in this case. It was withheld from us and was 
not provided by us to Dr. Ludmerer, and it seems 
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1 that if there's going to be any preclusion, it 

2 would be of the testimony of Dr. Whelan on the 

3 basis of failure to disclose important and 


material aspects of her testimony. 

MR. HOAG: He somehow 

reviewed it in some other litigation. I guess 
we'll just have to deal with this later. 








now. I f y 

i 

i what he re 


11 lay in frol 


f hex.tesil 






MR. DODDS: Well, he is here 
nt to ask him questions about 
, that's fine. If you want to 
him any document or other piece 
y in this case, this is the time 


opportuni t| 
complain t 


t. r%d, if you don't take the 




u will not be heard later to 


ou couldn't. 


MR. HOAG: Well, he hasn't 


1J^J| read anything |rom Elizabeth Whelan in this 


case. Th< 


:e, there's nothing showing that 


1%$? he could present an opinion on Elizabeth Whelan 
if he hasn't read it. But you certainly had 
2p^^very opportunity to show it to him prior to the 

22 deposition. 

23 So, again my statement holds. So I, 

24 guess we're at an impasse here. So, there's 
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nothing more he can recollect. 

MR. DODDS: All I can say is 
if you want to fax anything from her, he will be 
very happy to comment on it. 

MR. HOAG: That would have 
been your responsibility to provide to him a 
long time ago. He's at deposition, and you 



could hav 


depositio 
already a 


and what 





ided to him prior to this 
, as far as I'm concerned, he 



C2 

shovf^fim lior 
wi tnesses Lmffi e 
address thagtPi 


ed questions about what he knows 
tends to testify, 
t some future point you want to 



ormation,■depositions from other 


n you need to let us know and 
ssue at a future time. 

's my opinion. I understand you 


have a different one. 


disagree. 


MR. DODDS: We can agree to 


MR. HOAG: Okay. That's 


what we're doing. So, I'm assuming we are 
concluded. Thank you very much for your time. 


(The deposition was 


concluded at 3:30 p.m.) 
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CERTIFICATION 


I, MAUREEN WALKER, 

Professional Court Reporter and Notary 
Public, do hereby certify that the 
foregoing is a true and accurate 
^transcript of the stenographic notes 
by me in the aforementioned 
:t|er on Tuesday, June 9, 1998. 









DATED: 


"A/ fLj 


MAUREEN WALKER 
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1 


C ERT i EICATiQIi 


I, KENNETH LUDMERER, M.D., 




having read the foregoing, find it to be a true 
and accurate transcript of the testimony given 
by me on June 9, 1998, in the aforementioned 


matter, with the following additions, deletions, 




or correc 


additions, 

I 

^ afterthoug 
transcript 






22 DATED: 


I understand that I may make no 
tions, or corrections as an 


on my reading of this 






KENNETH LUDMERER, M.D. 
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